VIRGINIA
' IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER

M. H. McKENNEY, ' Plaintiff,

RECEIVED and/or FILED
V. JUL 06 2015 Case No.: CL15-1442
CLERK'S OFFICE
HANOVER CIRCUIT COURT
NATHAN COX - Defendant.

DEFENDANT’S FIRST SPECIAL PLEA IN BAR - STATUTE OF LIMITATIONS

COMES NOW, Defendant Nathan Cox (the “Defendant”), by Counsel and sets forth the
following as his special plea in bar to the Complaint filed by M. H. McKenney (the “Plaintiff)”
and in support thereof states as follows:

INTRODUCTION
(1) This suit is nothing more than a bad-faith, baseless attempt by State Troopef McKenney
to hide behind her private persona and silence Nathan Cox - to retaliate against him for his First
Amendment prdtected political activity - by issuing him a million dollar ticket.’
(2) State Trooper McKenney filed suit in small claims court on Maich 13, 2014. That suit
was dismissed, appealed, and then non-suited. By the time State Trooper McKenney filed her
March 13, 2014 suit, the statute of limitations for any statément complained of had long since

run. Complaint §4 4-9. The Compiaint, State Trooper McKenney expressly claims that “[tlhis

1 On May 26, 2012, after pulling over the Defendant, State Trooper McKenney discussed her plans with her fellow
troopers for targeting and retaliating against the Defendant by going to his home, across the road from hers, and
ticketing him once every 24 hours. In text messages to her fellow troopers Trooper McKenney states: “[Nathan
Cox] lives on the other side of 360 from me so you can bet that | will have no problem stopping him again if he
doesn’t correct it....every 24 hours he can get a ticket for it”. Exhibit 1.



case was previously non-'sn"ited and‘is being re-ﬁled within'ﬂs'i’x months of the prior non-suit.”
Complaint § 18;.Exhibits 2-5.

(3) Trooper McKenney is bound by her complaint and therefore since there was no surviving
cause of action at the time Trooper McKenney commenced her complaint in small claims court,
there can be no surviving cause of action here, and this case .must be dismissed.

CLEARLY ESTABLISHED LAW

(4) A plea in bar asserts a single issue (in this caae, the truth or substantial truth of any
actionable statements), which, if proved, creates a bar to a plaintiff's recovery. The party
asserting a plea in bar bears the burden of proof on the issue presented. The issue raised by a
plea in bar may be submitted to the circuit court for a decision based on a diecrete body of
facts identified by the 'parties throngh their pleadings, or det?eloped throngh the presentation
of evidence supporting or opposmg the plea. If the facts underlylng the plea in bar are contested
a party may demand that 2 ]ury decide the factual issues raised by the plea Conversely, if the
facts are disputed and no demand for a jury is made, the whole matter of law and fact may be

dec1ded by the court. Hawthorne V. Va.nMarter 279 Va. 566, 577 578 (2010)

(5) Itisclearly estabhshed law that the statute of limitations for a Defamation or a
Defamation Per Se action is one :y'ear from the moment the étatementa' are pubhshed Va. Code
§8.01-247.1. o |

| (6) It is clearly established Taw that this statute of limitations may .be ex.tend'ed:‘b'.}’l the non-
suit provisions of Va. Code §§ 8 01-380 and 8.01-229(E)(3) 1f and only 1f the reﬁled su1t arose |

out of the same cause of actlon as the suit non-suited. McKlnney V. V1rg1n1a Surglcal o

Associates, P.C., 284 Va. 455, 460 (2012).



(7) It is clearly established law that for a cause of action to be identical, it must “arise out of
the same set of operative facts which, under the substantive law, gives rise to a “right of action”.

Roller v. Basic Constr. Co., 238 Va. 321, 327 (1989); Virginia Surgical Ass001ates P.C., 284 Va,

at 460.
(8) It is clearly established law that if a filed action does not arise out of the same set of
operative facts as a non-suited action, then the tolling provisions of Va. Code §§ 8.01- 299(E)(3)

and 8.01-380 do not apply and the original statute of limitations controls. Virginia Surgical

Associates, P.C., 284 Va. at 460.

(9) 1t is clearly established law that the Ad Damnum clause of a law suit constitutes operative

fact, by virtue of its function of informing a jury of the amount of damages that the Plaintiff

suffered. See, Spear v. Metr"'()bdlitan‘Washington Airports Autﬁeﬁtv, et'." a178 Va C1r 456,
458-59 (Louden County 2009) | - |

- (10) It is clearly estaeltsheti law that if the Ad Damnum of a heh-suited aetien contalns
a different Ad Damnum as the refiled suit, then the two suits do not arise out of the same set of
- operative facts and the tolhng prov151ons of the statute of 11m1tat10us found 1n‘ Va Code §§ 8 01-
299(E)(3) and 8. 01 -380 are 1nappllcab1e and the original statute of 11m1tat10ns apphes See -

Vlrglma Surgical Assoelates P C.,284Va, at 460 Spear 78 Va Cir. at 458 59

S (1D It is clearly establlshed law that for a Public Official and a Pubhc Flgure limited
purpose or otherwise, to succeed in a defamation action, they must prove by clear and AR
convincing evidence that the Defendant acted with actual malice, that is that 'theDefehda‘r.it '
published the statement with "‘i{uOWledge that it was false ot’ with reckless disreg'ar'd for thlether

1t was false or not.” New York Tlmes v. Sullivan, 376 U.S. 254, 279-80 (1964) Gertz v. Robert

Welch, Inc., 418 U.S. 323, 350 (1974); The Gazette, Inc. v. Harris, 229 Va. 1, 10(1985) “This



burden reflects “our profound national commitment to the principal that debate on public
issues should be uninhibited, robust, and wide-open, and that it may well include vehement,

caustic, and sometimes unpleasantly sharp attacks on government and public officials.”

New York Times, 376 U.S. at 270 (emphasis added).

(12) It is clearly established law that only statements of fact, capable of being proven
true or false, can support a cause of action for Defamation, and such statements must be
substantially false; that is a Plaintiff cannot rer on slight inaccuracies to support a claim for

Defamation. Saleeby v. Free Press, Inc., 197 Va. 761, 763 (1956).

(13) It is clearly established law that a defamatory statement is made under a

“qualified privilege” when it is a “communication|] between persons on a subj ect in which the

persons have an 1nterest or duty.” Cashion v. Smith, 286 Va. 327 338 (2013)
| (14) Itis clearly estabhshed law that in order to overcome a quahﬁed pr1v11ege the |
Plaintiff must show that the Defendant published the statement with common—law mahce that is
(1) made with knowledge they were false or reckless disregard for their truth, or (2)
communicated to third partles who have no duty or 1nterest in the sub] ect matter or (3)
. motivated by personal ill will or spit_e, or (5) not made in good'faith. ‘m,'i%; Va, at 339,
And this common-law mafiee must he independent of the oodasion on whlchacommumcatlon
vyas made. Harris, 229 Va at 18
(15) It is clearly established law that “whether a communication is pr1v1leged isa
qtlestion of law.” Cashion, "28‘6;‘Va'. at 339.
| o FACTS
(16) The Plaintiff’s complalnt alleges multiple defamatory statements that the Plalntlff

alleges were published on May 27 2012; August 31,2012; March 26,2014; March 30, 2014



April 17, 2014; May 8, 2014; and March 28, 2015.. Plaintiff’s Complaint 99 4, 6-9,11,13 -
15.

(17) The Plaintiff admits that “[t]his case was previously [filed in Hanover County
General District Court, With default Judgment entered against the Defendant, a with a motion to
re-hear denied, appealed to the Hanover County Circuit Court] and non-suited [in the Hanover
County Circuit Court] and is being re-filed within six months of the prior non-suit” without
having been amended in any way. Plaintiff’s Complaint §18; Exhibits 2 - 5.

(18) The Previous Case was filed on March 14, 2014, in the Hanover County General
District Court — Small Claims Division.2

(19) Therefore, by the Plaintiff’s own admission, the statute of limitations for the May
27 and August 31, 2102 published defamatory statements had already expired before .th'e PIaintiff
filed her initial suit in Hanover County General District Court and thus cannot be saved by the
tolling language of Va. Code Va. Code §§ 8.01-380 and 8.01 229(E)(3) Therefore any clalms
ar1smg out of the May 27th and August 31,2012 publlcatlons must be strlcken with preJudlce as
the statute of limitations on the have long since expired.

(20) In the alternlati"\‘fei to paragraph 19, above, to th.e':extent that this Court 'deterrnines
that the March 14,2014 suit included a viable cause of action for the May 27 and August 31, -
2012 publlcatlons this su1t ﬁled on June 16, 2015 contains clalms for allegedly defamatory B
statements pubhshed on March 26 2014; March 30, 2014; Apr11 17,2014; May 8,2014; and
March 28, 2015, and increases the ad dammum from $5,000. OO to $1 350 000.00. By virtue of '

these new facts and pubhcatlons and ad damnum, the su1t ﬁled on June 6, 201 5 does not and o

2 This case was subsequently dismissed when the Plaintiff neglected to show for the.hearlng The plaintiff filed a
motion to re-open the case, which the court denied. Then the Plaintiff subsequently appealed the case to: the .
Circuit Court and there took the non-suit.



cannot arise out of the same set of operative facts as the one filed on March 14,2014, Therefore
the tolling provisions of Va. Code §§ 8.01-380 and 8.01-229(E)(3) do not apply to the May 27
and August 31, 2014 statements, the statute of limitations of for the allegedly defamatory
statements published on May 27 and August 31, 2012 has expired, and any cause of action
arising out of these statements must be stricken with prejudice.

21 The initial suit, filed on March 19, 2014, was filed before any cause of action had
arisen for the allegedly defamatory statements published on March 26, March 30, April 17, and
May 8, 2014, and the suit was not amended to include them before it was non-suited. Therefore
the initial suit does not and cannot toll the statute of limitations for these publications.

(22) This suit was filed on June 16, 2015, over a year after the March 26, Apr11 17, and
May 8,2014 pubhcatlons Therefore any action arising out of the March 26, Apr1l 17 and May
8, 2014 publications are barred as thelr statute of 11m1tat10ns have explred Therefore any cause
of action arising out of the March ‘26, Apr11 17, and May 8, 2014 pubhcatlons must be stricken
\yith prejudice. = R |

' (23) In the alternatrye to 22, above, to the extent that this court determinesthat the
March 14, 2014 suit 1nc1uded a V1able cause of action for the allegedly defamatory statements -
pubhshed on March 26, March 30, Apr1l 17, and May 8, 2014, this suit, ﬁled on June 16 2015
conta1ns claims for allegedly defamatory statements publlshed on March 28 201 5 and 1ncreases
the ad dammum from $5,000.60 o $1,3 50,000.00. By virtue of these hew facts 'and pnblications
and ad damnum, the suit ﬁréd' on June 6, 2015 does not and cannot arise ont of the same setof .
operative facts as the one ﬁled on March 14, 2014. Therefore the tolhng prov1s1ons of Va Code
§§ 8.01-380 and 8.01 229(E)(3) do not apply to the March 26, March 30 Aprll 17 and May 8

2014 statements the statute of 11m1tatlons of for the allegedly defamatory statements pubhshed



on March 26, April 17, and May 8, 2014 have‘ expired, and any cause of action arising out of
these statements must be stricken with prejudice. | |

24) Therefore, the statute of limitations for all statements made before March 28,
2015 expired prior to filing suit and any‘claims arising therefrom should be stricken with
prejudice. Exhibit 6. | |

(25) The March 28, 2015 statement, that the Plaintiff "pretty much assaulted" the
defendant is incapable of defamation. It is a pure statement of opinion of the defendant,
incapable of being proven true or false, and therefore any alleged cause of action arising there
from must be stricken with prejudice.

26) In the alterrrative to 25, above, the statement that the Defendant "pretty much
assaulted" the Plaintiff is riot éﬁbstaﬁtially false and therefore daniiot support a cause of aetien
for Defamation and theref(')r'e: any claim arising out of the March 28, 2015 statement must be
stricken with prejudice. - -

27N Plaintiff‘s‘ clalms "for defamation are also barred becaase 'th:e. Staterrlente ?i.'d.entiﬁed
in the complaint as allegedly defamatory relate to a public figure, or limited purpose public
~ figure, and the statemente' are 11m1ted in scope to the Defendartt's -serv-ice‘ asa Viréin'ia::State
Trooper. This requires the Piaihtiff to prove actual malice regarding the defamatory ‘sltatements'
and the Plaintiff is unable to do so as matter of law. | -

(28) - Add'itionall&;:' the Statements were made under a qualified privilege. Specifically,
the statements were godd.faith communications regarding the 's'ubj ect matter in which the -
]jefendant, and the Citizens of ‘Hanover County, the Commonwealth of "V-i‘:r'gir'iia,' andthe United
States of America have a substantial tnterest - thellintits and applteatten of power of law .

enforcement officers in the United States. There is an ongoing national dialogue between the



citizens, the legislature, the courts, and law enforcement involving the scope of permissible law
enforcement actions, the proprietary of the laws that we, the citizens are asking them to enforce,
and the ability of the citizens to hold law enforcement officials accountable for their actions. As
a concerned citizen, a political activist, and the founder of a watch-dog group dedicated to
discnssing issues of police brutality in all forms, the Defendant had an interest and duty to
communicate his concerns to the public regarding the Plaintiff's actions during the traffic stop
and to seek greater accountability for police as well as call attention to the issues surrounding the
laws we, as citizens are asking the law enforcement to enforce as well as issues with the tactics
that law enforcement is deploying to enforce these laws. The Plaintiff, therefore, must prove
either by actual malice or common-law malice by clear and convincing evidence to overcome
th1s qualified privilege, and Plamtlff cannot prove such malice as'a matter of law |

| WHEREFORE, the Defendant respectfully requests that the Court d1sm1ss the all clalms

agamst him in this Complamt w1th prejudlce and award the Defendant h1s fees costs and such :

further relief as the Court deems just.

Thomas H. Roberts, Esq., VSB 26014
tom.roberts@robertslaw.org. .
Jonathan M. Arthur, Esq., VSB 86323
j.arthur@robertslaw.org =
Andrew T. Bodoh, Esq. VSB 80143
andrew.bodoh(@robertslaw.org -
Thomas H. Roberts & Associates, P.C.
105 S 1% Street -
Richmond, Virginia 23219 ~ =
(804) 783-2000/(804) 783-2105 fax
Counsel for Defendant




CERTIFICATE OF SERVICE

I certify that a true apd correct copy of the foregoing was delivered via facsimile to
counsel for Plaintiff, this day of July, 2015, to: |

D. Hayden Fisher, Esq.

Fisher Law

P.O. Box 7321

Richmond, Virginia 23221-0321
804-335-1270

'804-482-2725 (facsimile)
Counsel for Plaintiff
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JUST LEARNING THE AREA L T

<<<0052612162231540 7075 05770
05/26/12 16:22:31 From; 1906 - To: 540

SHOULD HAVE BEEN A QUICK STOP

<<<00526121626151906 6413 02991
05/26/12 16:26:15 From: 1750 To: 1906

I HEAR YA

<<<00526121631251906 6413 02992
05/26/12 16:31:25 From: 881 To: 1906

ANYTIME WE GOT U }!

E S S SV PR

<<<00526121632311906 6413 02993 ,
05/26/12 16:32:31  From: 881  To: 1906

NEED TO LET THE JUDGE KNOW ABOUT THAT GUY

<<<0052612163527881 6455 08145
05/26/12 16:35:27 Erom: 1906  To:.881

YEAH I AM GONNA GIVE ALL DETAILS AND HE LIVES ON THE OTHER SIDE OF 360
FROM ME )

SO YOU CAN BET THAT I WILL HAVE NO

PROBLEM STOPPING HIM AGAIN IF HE DOESN'T CORRECT 'IT....EVERY 24 HOURS
HE CAN GET

A TICKET FOR IT.

<<<00526121637391723 7453 - 03688
05/26/12 16:37:33  From: 881  To: 1906 1723 1477

YOU GO GIRL

That is the last text message before 1906 signs off at 16:45:07

<<<1052612164507MA337 00848
HOFF #1906 HOEF - ="
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF HANOVER

M. H. MCKENNEY, Plaintiff,
V. Case Number: CL14-1660
NATHAN REID COX, ' Defendant.

ORDER OF NON-SUIT

ON THIS DATE came the plaintiff, M. H. MCKENNEY (“Plaintiff”), by
counsel, and movcd' this Court pizrsuaf;t to Vii'ginia Code §8.01-380 for a ‘\;oluntaryt non- -
suit of this actlon w1thout pre_]udlce - | i

AND 1t appeating; ‘that the plaintiff has not taken a prev1oUs non-suit on this cause
of action and no counterclaun, cross-claim, or thlrd-party claim is pending, and that
Defendant NATHAN REID COX, by counsel, ~consente t'o'-PlaintifF s Motion to Non-Suit
w1thout prejudice, Plaintiff’s motion is GRANTED and it is hereby |

ORDERED ADJUDGED and DECREED that thls matter is NON-SUITED

_ WITHOUT PREJUDICE and it is further

ORDERED ADJUDGED and DECREED that this matter be stricken from the

docket and placed among the ended causes;

ENTERED this i(,_,g:gday of December, 2014

I Ask For This:,' ‘

D. Hayfen Fisher- Esquire
FISHER CLARKE, PLLC
P. 0. Box 7321 -
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Rmhrﬁond Virginia 23220
(804) 335-1270.

(804) 482-2725 (facmmlle)‘-;

el _..____.___._.,__._“.

Stephen C. Lewis, Esquire
STEPHENC LEWIS, PC
9025 Forest:Hill Avenue
First Floor
. Richmond, Virginia 23235
(804)303-2375: . -
(804) 288-2375 (facsimile)
stephen@slewislaw.com

ACOPY TESTH
F D. HARGRO -

OVE, JR. CLERK
s NOVER CIRCUIT oy
DEPUTY (T b
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| Defendant’s

Exhibit 1 5/26/2012 — Detention 91
5/27/2012 494 Video and comments
946 “revised video
Tl 7 “Explaining Yesterday’s Traffic Stop”
8/31/2012  qg web Article
| 99 YouTube
“State Trooper McKenney Dashboard Camera
SOL 2013 (Memorial Day Weekend Traffic Stop”
3/14/2014
~$5,000

| "Small claims suit - ’
3/26/2014 910 — Web Article

“violated my rights”
“knew it wasn’ta gun”

9111 Antonello Interview

3/30/2014 912 Wasmund Interview
9113 Broze Interview

4/17/2014 914 Matthews and Cacaphony
InterV|ew | |

6/23/2014

Suit dismissed
'6/30/2014

Motion to Rehear Denied

7/1/2014

Appeal to Circuit

5/8/2014 915 Kokesh InterV|ew

12/16/2014
Nonsuit

116 YouTube
6/16/2015 “Nathan Cox Q, & A”
Present Suit R “pretty much assaulted” him.
$1,350,000 | - |  Exhibit 6

- 4/28/2015





